By Decision № 434/07.05.2009, the Commission on Protection of Competion ruled on the appeal of “Tselev” EOOD,  Velingrad against Decision № РД- 25-128/23.02.2009  of he Mayor of Rakitovo Municipality on ranking the tenderers and selection of a public procurement contractor, initiated by Decision № РД-25-919/23.12.2008 of the contracting authority, with procurement scope as follows: “Supply of fuels and motor oils for the needs of the municipal adminstration of Rakitovo and the mayoralities of Kostandovo and Dorkovo”. 

It is claimed in the appeal that, in conditions for participation in the open competition, the contracting authority indicated that the tenderers have to be entities, registered under the Commerce Act (CA) with subject of activity in accordance to the subject of the procurement. Upon an inquiry in the Registry Agency, the appelant has established that the first-ranked tenderer in the procedure does not have as subject of activity trade of fuels and motor oils, as a result of which this tenderer should be disqualified from further participation.  It is specified in the appeal that the trade with fuels and oil products is a strictly specific activity, which requires strict adherence to norms and rules, guaranteeing  the quality of products, which cannot be ensured by any trader without experience in this activity. The appelant considers that since it is paying higher normatively set salaries, higher insurance contributions of the workers and the employees, it is not right to allow a tenderer to assessment and ranking procedure, who does not meet the higher requirements for implementation of an activity for trading fuels and oil products,   .
Parties to proceedings under the file are:  “TSELEV” EOOD – appelant, THE MAYOR OF RAKITOVO MUNICIPALITY - contracting autghority, ET „KOS HOL- KOSTADIN HOLYANOV” - interested party. 

After the analysis of the documents under the case file, the CPC ascertained that ET „Kos hol - Kostadin Holyanov” purchased tender documentation and submitted a tender for admittance in the public procurement award procedure. According to Item ІІІ.2.1, Item ІІІ.2.3 of the public procurement notice and Item 3.1.9 of the instructions for admittance, entities which are registered under CA with subject of activity in compliance with the subject of the procurement may participate in the procedure. Actually, in the certificate of good standing of  the first-ranked tenderer, enclosed in the tender, it is not indicated that the sole trader is registered for performing activities related to supply of fuels and motor oils. However, the established circumstance does not result in disqualification of the tenderer form further participation in the procedure on this ground. In the certificate of good standing, produced by the tenderer selected for a contarctor in the tender for admittance in the public procurement award procedure, it is explicitly stated that trader is registered to perform activities, which are not prohibited by the law. The activity related to trading of oil products is not prohibited by the law in view of the fact that according to the certificate of 05.02.2009, issued by the Registry Agency, in the subject of activity of the sole trader, the activity, which is the subject of the appealed procurement, is duly entered, namely trade of oil, lubricating materials and fuels. 

With a view to the judgment on the legal conformity of the appealed act of the contracting authority, the CPC should ascertain whether the first-ranked tenderer, who is also selected for a contractor of the procurement, has produced  a document which complies with the requirement that the person is registered under CA with a subject of activity in accordance with the subject of the procurement. The CPC considers that as far as there not any normative act, which prohibits the performance of a specific activity, regardless of what is registered in the subject of activity upon the legal registration of the company, then this activity may be performed freely by the trader /within the meaning of Art.1 of CA/. Hence, regardless of the fact that in the certificate of good standing of ET „Kos hol - Kostadin Holyanov”, enclosed in its tender, it is not specifically recorded that the subject of its activity includes trading of oil lubricating  materials and fuels, the tenderer, actually, has the right of performing such activity. In this case, it is also of significance that the tenderer, who is selected for a contractor, produced an evidence for and actually performed activity relating to supply of oil lubricating materials and fuels – a contract for delivery of fuels and oils, copies of an order for shipment „of diesel and benzene from „Lukoil” with attached Declaration for compliance of the quality of the liquid fuels, notary acts of 2000 and 2003 for purchasing of a “Gas station” site and a permit for use No. DK- 07-79/16.11.2007 from the Regional Directorate of National Construction Control  (RDNCC),  Pazardzhik,  of  LP gas station, recommendations from other contracting authorities for the implementation of the same order - all these described in detail in the facts section. 
In view of the existence of evidence in the tender of  ET „Kos hol  Kostadin Holyanov”, certifying that the entity is entitled to perform trading of goods, which are not prohibited by the law, as well as documents, demonstrating the performance of this type of activity, then the reasons of the Commission for conducting the procedure relating to the admittance of this tenderer to assessment and ranking are correct. Since the factual grounds for issuing the decision on ranking the tenderers and selection of a contractor are the results from the memorandum of the Commission, then the appealed act of the contracting authority is legally conforming and it should not be revoked. 

